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November 24, 1999

Via Hand Delivery

Ms. Magalie Roman Salas RECE' VED

Secretary

Federal Communications Commission

445 12" Street, S.W. NOV 2 4 1999
Washington, D.C. 20554 FEDERAL COMMUMICATIONS COMMISSION

Re: Ex Parte Presentation in WT Docket No. 96-98

Dear Ms. Salas:

Pursuant to 47 C.F.R. § 1.1206, the Real Access Alliance, through undersigned counsel,
submit this original and one copy of a letter disclosing an oral and written ex parte presentation in
the above-captioned proceeding.

On November 23, 1999, the following representatives of the Real Estate Alliance met with
Christopher Wright, Jane Halprin and Joel Kaufmann of the Office of the General Counsel:

Gerard Lavery Lederer Building Owners and Managers Association,
International

Michael Carvin Cooper, Carvin & Rosenthal;

Matthew C. Ames Miller & Van Eaton, P.L.L.C.; and

Nicholas P. Miller Miller & Van Eaton, P.L.L.C.

The meeting addressed access to buildings by telecommunications providers. The attached
written ex parte presentation, which was given to the Commission staff at the meeting, summarizes
the matters that were discussed in the meeting. Mr. Wright was also given a copy of the comments
and reply comments filed by the Real Access Alliance. No. of Copies rec d_——
ias rec’ / List ABCDE
No. of Copies rec’d
List ABCDE e
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Please contact the undersigned with any questions.

Very truly yours,

Miller & Van Eaton, P.L.L.C.

o [T Ko

ew C. Ames

cc: Chirstopher Wright, Esq.
Jane Halprin, Esq.
Joel Kaufmann, Esq.

737970 MCAD0398.DOC
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REGULATION OF BUILDING ACCESS IS UNNECESSARY AND

THE COMMISSION HAS NO AUTHORITY TO ADOPT SUCH REGULATIONS

Regulation Is Unnecessary Because the Market Is Working.

>

>

>

The CLECs themselves admit that they are rarely denied access, and have not identified
building access as a material risk factor in their securities filings.

The CLEC industry has grown enormously in a short time without regulation of building
access.

Real estate is a highly competitive market: owners grant access because they recognize
value of providing tenants with telecommunications options. CLEC anecdotes are not
evidence of market failure, but of the market working.

Based on the record before the Commission, it would be an abuse of the Commuission’s
discretion to regulate access to buildings. Home Box Office, Inc. v. FCC, 567 F.2d 9
(D.C. Cir. 1977).

Why extend regulation to an unregulated sector of the economy?

The Commission Has No Jurisdiction or Authority Over Building Owners.

>

The Commission lacks jurisdiction over real property ownership in general, even when
the property is used in a regulated activity or might have an incidental effect on a
regulated activity. See Regents v. Carroll, 338 U.S. 586 (1950); Radio Station WOW v.
Johnson, 326 U.S. 120 (1945); Bell Atlantic Tel Cos. v. FCC, 24 F.3d 1441 (D.C. Cir.
1994); lllinois Citizens Comm. for Broadcasting v. FCC, 467 F.2d 1397 (7" Cir. 1972).
Building owners as such are not engaged in communications by wire or radio.

Even if the Commission has jurisdiction over wiring owned by building owners, it has no
authority to act against building owners because no provision of the Act confers such
authority. The Commission has acknowledged that building owners are not subject to its
“regulatory scrutiny.” Amendment of Part 68 of the Commission’s Rules Concerning
Connection of Telephone Equipment, Systems and Protective Apparatus to the Telephone
Network, CC Docket No. 81-216, First Report and Order, 97 FCC 2d 527 (1986) at § 14.
The Commission’s ancillary jurisdiction does not extend to entities over whom the
Commission has no jurisdiction to begin with. GTE Service Corp. v. FCC, 474 F.2d 724,
735-36 (2d Cir. 1973); lllinois Citizens Committee, 467 F.2d at 1400.

The Commission Has No Authority To Impose Public Utility Style Regulation of
Building Access, Even if such Regulation Were Justified.

>

»

The Commission is not empowered to enforce the antitrust laws, except with relation to
Title 11l licensees. United States v. Radio Corp. of America, 358 U.S. 334 (1959),
Communications Act, §§ 313, 314.

The Federal Trade Commission has recognized that building owners do not have market
power. Premerger Notification, Reporting and Waiting Period Requirements, 61 Fed.
Reg. 13666, 13674 (March 28, 1996). Building owners compete directly for tenants with
other owners and must meet their needs to succeed.
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» Tenants are not “locked in.” Every year, approximately 20% of office tenants and over a
third of apartment residents move.

e Section 224 Does Not Apply to Facilities Located Inside Buildings.

> Section 224 was never intended to include access to buildings, and has never been
interpreted to do so.

> Building owners, and not utilities, own and control ducts and conduits inside their
buildings.

» Utility access rights inside buildings are not rights-of-way because they typically take the
form of licenses and leases. Although easements may sometimes constitute rights-of-
way, licenses and leases do not.

> In any event, utility access rights are defined by state law, and the Commission cannot
alter existing property rights.

» Because of the enormous variety in the terms of access rights, the Commission cannot
effectively use Section 224 to achieve its policy goal.

e Any Attempt To Impose an Access Requirement Would Violate the Fifth Amendment.

> Any nondiscriminatory access requirement effects a per se physical taking. Loretto v.
Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982); Gulf Power Co. v. United
States, No. 98-2403, 1999 U.S. App. LEXIS 21574 (11™ Cir. Sept. 9, 1999).

» The Commission cannot adopt a rule that effects a taking without express authority from
Congress. Bell Atlantic Tel. Cos. v. FCC, 24 F.3d 1441 (D.C. Cir. 1994). Congress has
not given the Commission general authonty to effect takings, nor has it authorized the
Commission to establish a mechanism to compensate building owners for property
occupied by CLECs.

» The Commission cannot expand utility access rights under Section 224 without effecting
a taking in a large number of cases.

» Even the CLECs acknowledge that in certain cases a forced access requirement may
constitute a regulatory taking, because owners have investment-backed expectations.

o The Commission Cannot Extend the OTARD Rules to Common Areas and Nonvideo
Services.

» The current OTARD rules are invalid because Section 207 was merely a directive to use
existing authority to preempt certain governmental and quasi-governmental restrictions,
and the Commission has no authority over building owners. For the same reason, the
Commission cannot extend the rules to nonvideo services.

» The Commission has correctly recognized that to extend the rules to common areas and
restricted use areas would violate the Fifth Amendment.

TITHRTOMCANG353. 500
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The pole attachment policies and practices of ntilities owning or con-
trolling poles are generally unregulated at the present time. Currently
only one State—Conuecticut—actually regulates pole attachment ar-
rangements, while in another eight States, regulatory authority ap-
parently exists but has not bLeen exercised—California, Hawaii,
Nevada., Alaska, Rhode Island, Vermont, New Jersey, and New York,
According to a recent survey conducted by the Commission’s Cable
Television Bureau, entitled “Cable Television Pole Attachment—
State Law and Court Cases,” very few States have specific statutory
provisions governing attachments to utility poles, Only 15 States,
meluding the Distriet of Columbia, appear to have enacted statutovy
authority which may be of sufficient breadth to permit regulation by
an appropriate State body.

JURISDICTIONAT, BASIS FOR TFCC REGULATION

Moreover, the Federal Communications Commission has recently
Adeeided that it has no jurisdiction under the Communications Act of
1991, as amended, to regulate pole attachmoent and conduit rental ar-
raneenients hetween CATV systems and nontelephone or telephone
utilities, (California Water and Telephone Co., et al, 40 R.R. 2d
419 (1977).) This decision was the vesult of over 10 years of proceed-
ings 1 which the Commission examined the extent and nature of its
jurisdiction over CATV pole attachments, The Commission’s decision
noted that, while the Communications Act conferred upon it expansive
powers to reculate all forms of electrical communication, whether by
telephone, telegraph, eable or radio, CATV pole attachment arrange-
ments do not constitute “communication by wire or radio,” and ave
thus bevond the scope of FCC authority. The Commission reasoned :

The fact that eable operators have found in-place Tacilities
convenient. or even necessary for thetr husinesses s not, sulli-
clent basis for finding that the leasing of {hose facilities is
wire or radio communications. 1f suel were the case, we might
he called upon to regulate access and charges for nse of public
and private roads and right of ways essential for the Jaying
of wire, or even access and rents for antenna sites.

In addition the Commission coneluded that there was no reason to
separate resolution of the purely legal question of jurisdiction on the
basgis of whether the party owning or controlling the pole was a tcle-
phone or nontelephone company.

The committee believes that S. 1547, as veported, will resolve this
jnrisdietional impasse, by ercating within the FCC an administrative
fornm for tlie resolution of CATV pole attachments disputes and by
prompting the several States, shonld they wish to involve themselves
m these matters, to develop their own plans free of TFederal
preseriptions, .

The committee believes that Ifederal involvement in pole attachment,
arveangenents should serve two speeifie anterrelated purposes: To es-
tablish o mechanism wherehy unfiair pole afinchment practices may
come under review and sanetion, and to minimize the effect of unjust
or unreasonable pole attachment practices on the wider development
of cable television serviee to the public,

s ——
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The basic design of S. 1547, as reported, is to empower the Federal
Communications Commission to exercise regulatory oversight over the
arrangements between utilities and CATYV systems in any caso whero
the parties themselves are unable to reach a mutually satisfuctory
arrangement and where a State or more local regulatory formn is
unavallable for resolution of disputes between these parties. . 1547,
as reported, accomplishes this design in the most direct and least
intrusive manner. Iedernl involvement in pole attachments matiers
will oceur only where space on a utility pole has been designated and
i¢ actually being used for communicutions services by wire or ecable.
Thus, regardless of whether the owner or controller of the pole is an
entity engaging in the provision of communications service by wire, i{
provision has been made for attachment of wire communications a
communications nexus is established suflicient to justify, in a jurisdic-
tional sense, the intervention of the Commission. The underlying ron-
copt of 5. 1547, as reported, is to assure that the communications spuce
on utility poles, created as a result of private agreement between non-
telephone compantes and telephone companies, or between nontele-
phone companies and cable television companies, bo made available, af
just and reasonable rates, and under just and reasonable terms and
conditions, to CATYV systems,

S. 1547, as reported, stops short of declaring the provision of polo
space fo CATV Twdre or radio communications” per ge, or that poles
constitute “instrumentalities, facilities, apparatus,” et cofera iici-
“dental to wire eommunications (as used in section B(a) of the Cominn-
nications Act, 47 U.S.C. 153 (a) ). However, S. 1547, as reported. oes
expand the Commission’s authority over entities not otherwise subject
to FCC jurisdiction (such as electric power companies) and over prac-
tices of communications common carriers not otherwise subject to I°("C
regulation (principally the intrastate practices of interstate or infra-
state felephone companies). This expansion of T'CC regulatory nu-
thority dsstvietly gireimseribod and extends only so far as is necessary
to_permit the Commission to involve itself in arrangements aflocline
the provision of ntility pote nications.space to CF systeims.
Even n thns instanca 71537, 88 reported, does not confemplate a con-
tinuing divect involvement by the Conumission in all CATV pole at-
faclonent arrangements. I'CC regulation will ocenr only when a ntility
or CATV system invokes the powers conferved by S, 1547, us reported,
to hear and resolve compaints relating to the rates, terms, and condi-
tions of pole attachments, The Commission is not cmpowered to pre-
seribe rates, terms, and conditions for CATV pole attachments gen-
erally. It may, however, issuc guidelines to be used in determining
whether the vates, terms, and conditions for CATV pole attachments
ave just and reasonable inany particular case.

Morcover, the Commission's juriscdictional reach extends onlv to
those entities which participate in the provision of commmnnications
space on utility poles. Thus, an electric power company which owns or
controls a utility pole would be subject to FCC jurisdiction only i fwo
preconditions ara met: (1) the power company shares its pole with a
telephone company, or other communications entity; and (2) a ealilo
television svstem shares the communications space on the pole with
the telephone utility or other communications entity, or occupies the
communications space alone. An clectric power company owning or
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controlling a pole on which no conmmnications space has been desig-
nated would not he subject to FOC jurisdiction. 8. 1547, as reported,
does not vest within a CA'TV system operator a right to access to a
utility pole, nor does the bill, as reported, require a power company
Lo dedicate a portion of its pole plant to communications use.

It ias been made clear in testimony by CATV industry representa-
tives to this committee that access to utility poles does not in itself
constitute a problem, among other reasons because CATV offers an
income-producing use of an otherwise unproductive and often sur-
plus portion of plant. CATV industry representatives estimate that
ahout, 15 pereent of all utility poles owned or controlled by electric
power companies are not occupied by telephone companies as well, and
that CATV systems are already attached to a high percentage of these
power poles in communities served by cable television.

While 8. 1547, as reported, does not legislate a puarantee of access
by CATY svstems to utility poles, the committee recognizes hat it s
concervable Thaf” a nontelephione utility which enrvently provides
CATV pole attachment space might discontinue such provision simply
m order to avoid FCC regulation. The comimittee belicves that nnder
S04 as reported, the Commission conld determine that such con-
duet would constitute an unjust or unreasonable practice and take
appropriate action upon a finding that CA'TV pole attachment vights
wero digcontinued solely to avoid jurisdiction.

Ifurthermore, S, 1547, as reported. would not require the Commis-
“lon. as 10 StATed a0 18 tatijornia Water and 1 ¢lephone Co. declsion,
oV B0V e, "I TeRATE ATTEss and chialges 10T 11se 61 pibiic and pri-

vafe roads and T1aNE-o1-Wways essential Tor the Taying ol wire, or even

access and_rentsJor anfenna sites.” The communications space must
already Tiave heen estabhished, meaning that FCC jurisdiction arises
only where a pole, duct, conduit, or right-of-way has already been
devoted to communications use, and the communieations space must
alrendy be ocoupicd by a cable television system. Ienee any problems
pertaining to vestrictive ensements of utility poles and wires over pri-

viale property. exereise of rights of eminent domain, assignability of

caseinents or other acqsitions ol meht-of-way are heyond the SO
af FOCOXTVTpaTe aftachiment. jurisdicfion. Any nequisiiion ol iy
v ol wiry ended By aeable company 15 The diveet responsibility of
that company, in accordance with foeal Jaws, S, 1547, as reported, is not
mfended to disturh snelt matters in any way.

STATE OR LOCAL CATY POLE ATTACHMENT REGULATION

S, 10470 as reported, permits any State which regulates the rates,
ferms. and conditions for CATV pole attachments to preempt the
Federal Communications Commission’s regulation of pole atiach-
ments in that State. The commitiee constders the matter of CA'TV
pole attachments to be essentially Tocal In nature, and that the various
State and loeal regulatory bodies which regulate other practices of
telephone and eleetrie ntilities are better equipped to regulate CA'TV
pole attachments, Regulation should be vested with those persons or
acencies most Famihiar with the local environment within which ntili-
ties and calile television systems operate. 1t is only because such State

e
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or Jocal regnlation currently does not widely exist that Federal supple-
mental regulation is justified. .

IHowever, the framework for such State and local regulation is
already in place. CATV systems and electric power and telephone
utilities are subject, in varying degrees, to Jocal or State regulation in
numerous ways. State and local public service commissions and other
agencies already possess a wealth of experience in regulating intra-
state power and telephone companies. CATV systems arc granted
franchise permits from the officials in the communities in which they
operate. Sceveral States have cable television commissions which per-
form regulatory functions in addition to those performed by the com-
munity franchising authorities.

Nevertheless, in the absence of regulation by these State and local
authorities of CATV pole attachments, the Federal Communications
Cominission should ﬁFI the regulatory vacuum to assure that rates,
terms, and conditions otherwise free of governmental scrutiny are
assessed on a just and reasonable basis. The committee looks to a
replacement of interim FCC jurisdiction by the States and localities
concerned with the orderly growth of cable television. Since thig is
a relatively novel issue in many States, there will be a time before
many assert CATV pole attachment jurisdiction. Most States will
require special legislation in order to empower their utility commis-
sions with the requisite anthority, Some States may wish to conduct
studies of Jocal needs prior to considering legislative action, There
15, too, the possibility that some States may not choose to regulate in
this area. Co :

S. 1547, as reported, establishes a simple notification process
whereby a State may recapture CATV pole attachment jurisdiction
by certifying to the Commission that it regulates the rates, terms,
and conditions for CATV pole attachments. The bill as reported
males clear that the Commission shall be foreclosed from regulation
with respect to pole attachments in any State which has so certified to
thie Commission, Receipt of such a certification from the State shall
be conclusive upon the Commission, The FCC shall defer to any State
regidatory program operating under color of State law, even if debate
or Titigation al the State Tevel is in progress as to the nuthority of the
State or foeal body to earry out a CA'L'V pole attachmont regulatory
program. However, since the purpose of the bill as reported is to create
a forum that 1s, in fact, available to adjudicate pole attachment dis-
putes, State preemption of FCC jurisdiction would not occur if a
Stale only had authority to regulate in this area but was not actually
implementing that authority. Thus, if a State is regulating, or is pre-
pared to regulate upon a proper request, the FCC is preempted.
Litigation challenging the State’s authority would not affect that
preemption unless the reviewing court or other authority had imposed
a stay of State regulation pencfin,{_r outcome of the litigation.

S. 1547, as reported, unlike the bill as introduced, 1mposes no rate-
setting formula upon the States. The committee believes that the States
shonld hrave maximum flexibility to develop a regulatory response to
pole attachment problems in accordance with perceived State or local
needs and priorvities. The commnittee is of the opinion that no Federal
formula could accommodate all the various local needs and priorities



